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All well-run businesses will have a number of insurance policies that 
they renew annually, and which they hope they can rely on when 
something goes wrong. In practice, however, this is not always the 
case, as insurers often look for ways to avoid liability, sometimes for 
good reason and sometimes not. 

The Problem 
 
In recent months we have acted for a client that has operated 
successfully in the construction industry for many years.  It 
specialises in the conversion and refurbishment of restaurants and 
licensed premises. At one such conversion, approximately 12 
months after completion, a fire destroyed the premises and 
significantly damaged surrounding properties. The total cost of the 
damage is in excess of £5,000,000.  
 
The client naturally turned to its insurers, who are a leading national 
firm. The insurers were initially represented by loss adjusters, whose 
whole approach was to try to establish ways to get their insurer client 
out of having to pay out.  
 
At this point Gaby Hardwicke was instructed to represent its client’s interests in the discussions with the loss 
adjuster. This soon turned into formal correspondence with the insurer's solicitors, a well-known City firm.  
We adopted a two-pronged strategy. Firstly, we challenged the insurer on the wording of its policy (which it 
was relying on to try to avoid liability). Secondly, we threatened to bring proceedings against the client's 
insurance broker, which was a company in the same group as the insurer.  
 
The main issue for our client was an onerous policy endorsement which had not been properly brought to its 
attention by its brokers. This required our client to keep up-to-date insurance details of all of its sub-
contractors.  Our client’s inability to produce complete details of one particular policy of insurance on 
demand was all that was required for its own insurer to try to wriggle out of the cover. 
 
Our Solution 
 
After various lengthy meetings and advice from a leading QC, our client has now persuaded its insurer to 
partially reverse its decision to avoid cover. The insurer has agreed to represent the client's interests in 
respect of the claims arising from the fire, and to reserve its position on liability. Practically, this has enabled 
negotiations over a settlement relating to the fire claims to proceed and to be funded almost entirely by the 
insurer. At the same time we are primed and ready to formally challenge the insurer should it ultimately 
decide to revert to its position of refusing cover. 
 
Summary 
 
More generally, there are a large number of risks and potential pitfalls for businesses taking out insurance. 
Provisions from the Marine Insurance Act 1906 still apply in the 21st century, and they require the insured to 
disclose to its insurer, before the contract of insurance is taken out, every material circumstance known to it. 
The Act also provides that the insured is deemed to know every circumstance which, in the ordinary course 
of business, ought to be known by it.  
 
It follows that it is of paramount importance to give full and accurate disclosure to a potential insurer and to 
complete proposal forms properly.  However, if you ever run into problems on this point, then there may be 
arguments that can be made as to what amounts to a material circumstance and whether the information 
concerned was a material consideration in the insurer's decision to accept the risk.  
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Checklist: 
 
• Declare every known 

material circumstance 
before signing a contract of 
insurance. 
 

• Ensure you fully 
understand and comply 
with any insurance policy 
endorsements. 
 

• Do not rely on the word of 
your broker: seek legal 
advice if anything is unclear 
before the inception of an 
insurance policy. 
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The other effect of the Marine Insurance Act 1906 is that promises in the insurance policy must be strictly 
complied with. If they are not, then the insurer will be entitled to avoid liability. This will be so even if the 
promise is not relevant to the losses claimed.  Similar considerations apply to 'conditions precedent', which 
are terms that must be complied with before the insurance policy will be effective.  
 
In the case analysed above, our client was at risk because of a simple record-keeping oversight. In the 
ordinary course of business one might not expect this to affect a claim where there has been a genuine 
accident (such as a fire), but it can. Similarly, claims notification requirements are almost always warranties 
or conditions precedent, and it is therefore imperative to ensure that they are known by the directors of the 
business and strictly adhered to.     
 

If you would like to know more about this topic or our other legal services, please contact Jeremy Laws 
jpl@gabyhardwicke.co.uk

Gaby Hardwicke Solicitors 
33 The Avenue  
Eastbourne  
East Sussex 
BN21 3YD 
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